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Welcome

From the Publisher

Welcome to the 21 edition of ICLG — Merger Control, published by Global Legal
Group.

This publication provides corporate counsel and international practitioners with
comprehensive jurisdiction-by-jurisdiction guidance to merger control laws and
regulations around the world, and is also available at www.iclg.com.

The publication begins with three expert analysis chapters written by Ashurst
LLP, AlixPartners, and CMS that provide further insight into merger control
developments.

The question and answer chapters, which in this edition cover 33 jurisdictions,
provide detailed answers to common questions raised by professionals dealing
with merger control laws and regulations.

As always, this publication has been written by leading merger control lawyers and
industry specialists, for whose invaluable contributions the editors and publishers
are extremely grateful.

Global Legal Group would also like to extend special thanks to contributing editors
Nigel Parr & Steven Vaz of Ashurst LLP for their leadership, support and expertise
in bringing this project to fruition.

Jon Martin
Publisher
Global Legal Group
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Chapter 5

Austria

Herbst Kinsky Rechtsanwilte GmbH

1 Relevant Authorities and Legislation

1.1 Who is/are the relevant merger authority(ies)?
If relevant, please include details of: (i) independence
from government; (ii) who the senior decision-

makers are (e.g. Chair, Chief Executive, Chief
Economists), how long they have been in position, and

their professional background (lawyer, economist,

academia, industry, professional services, politics,
etc.); and (iii) any relevant key terms of appointment
(e.g. duration of appointment) of those in leadership
positions (such as Chair, Chief Executive, and Chief
Economist).

The relevant Austrian merger authorities are:

m  Federal Competition Authority (Bundeswettbewerbs-

behérde, “FCA”)
The FCA is headed by the Director General Dr. Natalie
Harsdorf, LL.M., since her appointment in November 2023
for a period of five years. Prior, she managed the FCAin her
role as Deputy Director General and Head since December
2021. She has been working with the FCA since 2009. The
FCA is independent and not bound by any instructions.

m  Federal Cartel Prosecutor (Bundeskartellanwalt, “FCP”)
The FCP, Mag. Heinz Ludwig Majer, MBA, has been
appointed in September 2020 for a period of five
years. Before, he was Deputy FCP since 2018, judge at
the Commercial Court Vienna, worked at the Federal
Ministry of Justice and for the European Commission.
The FCP has to report to the Federal Minister of Justice.
The FCA and the FCP (together the “official parties”)
share jurisdiction in Austrian phase I merger control
proceedings. Each official party has the right to request
an in-depth phase Il merger proceeding before the Cartel
Court. In such phase II, the FCA and the FCP are both
parties to the proceeding.

m  Cartel Court (Kartellgericht, “CC”)

The CC consists of two professional judges (one as chair-
person) and two expert lay judges; one is a representative
of the Austrian Federal Economic Chamber and the other
arepresentative of the Chamber of Labour. If the vote of
the four judges results in a tie, the chairperson has the
casting vote.

m  Supreme Cartel Court (Kartellobergericht, “HCC”)

The 16™ Senate of the HCC consists of three professional
judges (one as chairperson) and two expert lay judges
as representatives of the Austrian Federal Economic
Chamber and the Chamber of Labour. The HCC may also
decide in form of a reinforced senate with seven profes-
sionaljudges and two expertlay judges. However, the HCC
has never made use of deciding as a reinforced senate yet.
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The CC decides in Austrian phase II merger proceedings,
whereby its decisions can finally be challenged before
the HCC. Both the professional judges of the CC and the
HCC are appointed for an indefinite period, while the
lay judges are appointed for a period of five years. The
professional and lay judges act independently and free
from instructions.

What is the merger legislation?

The Austrian merger legislation is based on the Cartel Act
2005 (Kartellgesetz 2005, “CA”) and the Competition Act
(Wettbewerbsgesetz).

1.3 Is there any other relevant legislation for foreign

mergers?

Foreign mergers may be subject to an approval proceeding
before the Federal Minister of Labour and Economy under the
Foreign Direct Investment (“FDI”)-Screening Regulation and
the Investment Control Act (Investitionskontroligesetz, “ICA”)
with the involvement of the European Commission (“EC”) if:
m  a foreign person, meaning a legal person with its seat
or headquarter outside the EU, EEA and Switzerland
or a natural person who is not an EU, EEA or Swiss
citizen, acquires a specific amount of voting shares in or
controlling influence over an Austrian undertaking; and
m  theAustrian undertakingis active in a particularly sensi-
tive sector or in other areas where threats to security or
public order may arise (e.g. in the defence equipment,
energy, IT or cybersecurity sectors).

A foreign merger may be approved under conditions and
requirements or prohibited if the merger poses a threat to
security or public order. An exemption from such approval
requirementjust applies to the investment in microenterprises
including start-ups with (i) fewer than 10 FTEs, and (ii) an
annual turnover or an annual balance sheet total of less than
EUR 2 million.

In order to prevent distortions in the internal market due to
third-country subsidies, foreign mergers may also be notifi-
able to the EC under the Foreign Subsidies Regulation (“FSR”)
— if necessary, also in addition to a merger control and FDI
procedure —if in the process:

B at least one of the merging companies, the acquired
company or the joint venture is established in the EU and
has an aggregate turnover in the EU of at least EUR 500
million; and

m  all undertakings concerned in the concentration have
received financial contributions totalling more than EUR
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50 million from third countriesin the three years preceding
the conclusion of the agreement, the publication of the
takeover bid or the acquisition of a controlling interest.
If the EC comes to the conclusion that thereisindeed a third-
state subsidy distorting the internal market, the merger will
be prohibited.

1.4 Is there any other relevant legislation for mergers

in particular sectors?

The CA contains special provisions for media mergers
(Medienzusammenschliisse), which apply to transactions
including media undertakings, media services and media
support undertakings.

Other regulatory approval requirements apply in all
sectors listed in the ICA and in the banking, insurance and
gambling sectors.

1.5 Is there any other relevant legislation for mergers

which might not be in the national interest?

If a merger results from a foreign direct investment in an
Austrian undertaking, the merger might be subject to an
approval proceeding under the ICA (see question 1.3 above).

2 Transactions Caught by Merger Control
Legislation

2.1 Which types of transaction are caught — in

particular, what constitutes a “merger” and how is the
concept of “control” defined?

The following transactions and measures constitute a merger

within the meaning of Section 7 CA:

m  the acquisition of the whole or a substantial part of an
undertaking, in particular by merger or transformation;

m  the acquisition of rights concerning the business of
another undertaking by operational management or
operational lease agreements;

m  the direct or indirect acquisition of shares in an under-
taking if the participation held after the acquisition is
equal to or exceeds 25% or 50%,;

m  atleasthalf of the management or members of the super-
visory boards of two or more undertakings are identical;

B any other association of undertakings which gives one
undertaking the possibility of directly or indirectly exer-
cising a decisive influence over another undertaking; and

B the establishment of a joint venture that fulfils all func-
tions of an independent economic entity on a lasting
basis.

The CA does not contain a definition of the term “control”.
However, transactions providing one undertaking with the
possibility of directly or indirectly exercising a decisive influ-
ence over another undertaking form a merger according to
Section 7 CA. In practice, the term “exercising decisive influ-
ence” is interpreted in line with the control concept of Art 3
(2) EUMR and the EC’s Consolidated Notice. Therefore, the
term “control” is also used under Austrian law and means any
factual, economic or legal measure that enables to a significant
extent participation in the management of an undertaking and
may constitute a controlling influence.

According to European law, a distinction is made between
sole and joint control:
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B Sole control may be exercised if a single shareholder can
determine strategic decisions in an undertaking (posi-
tive control) or cannot enforce such decisions but can
prevent them through veto rights (negative control).
The most recent case of acquiring sole control lies in
the acquisition of a voting majority, which can also be
granted to a minority shareholder.

B Joint control is exercised by two or more undertakings if a
single shareholder cannot make strategic decisions about
the controlled undertaking. The jointly controlling share-
holders are much more dependent on each other. Joint
control may be established, e.g. by the contractual granting
of veto rights or by the joint exercise of voting rights.

2.2 Can the acquisition of a minority shareholding or

other form of influence amount to a “merger”?

According to Section 7 CA, the acquisition of a minority share-
holding of 25% or more constitutes a notifiable merger. Please
note that the acquisition of a shareholding of less than 25%
may also be subject to notification if (i) the acquisition of a
lower shareholding (e.g. 24%) is intended to evade the merger
proceeding (e.g. by granting voting rights equivalent to a
shareholding of at least 25%), or (ii) irrespective of the share-
holding, the acquirer will exercise decisive influence over the
target undertaking.

2.3 Are joint ventures subject to merger control?

Joint ventures are subject to Austrian merger control, if the
formal criteria of a concentration (see question 2.1 above)
are satisfied. The establishment of a joint venture that fulfils
all functions of an independent economic entity on a lasting
basis constitutes a merger and is subject to notification under
Section 7 para 2 CA. Please note that this regulation — other
than the EUMR — only applies to greenfield joint ventures
(newly founded companies). The provisions for an asset or
share deal apply if pre-existing undertakings form a joint
venture during the transaction. In this regard, full function-
ality of the joint venture is not required.

2.4 What are the jurisdictional thresholds for

application of merger control?

Section 9 CA sets forth specific thresholds, whereby Section 22
CA determines the rules for calculating turnover.

Turnover thresholds under Section 9 CA
1.  General thresholds
A merger notification obligation applies according
to Section 9 para 1 CA if the undertakings concerned
achieved the following turnovers in the financial year
before the signing of the transaction:
m intotal more than EUR 300 million worldwide;
m  at least two undertakings more than EUR 5 million
worldwide each;
m intotal more than EUR 30 million in Austria; and
m  atleast two undertakings more than EUR 1 million in
Austria each.
2. Exemption
Even if the thresholds under point 1 are met, a merger
notification is not required according to Section 9 para 2
CAifin the previous financial year:
m only one of the undertakings concerned achieved a
turnover exceeding EUR 5 million in Austria; and
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Austria

m the combined aggregate turnover of the other under-
takings concerned did not exceed a total of EUR 30
million worldwide.

3.  Special thresholds for media mergers

According to Section 9 para 3 CA the turnover of media

undertakings and media services must be multiplied by

200 and the turnovers of media support undertakings by

20.

4. Transaction value threshold

However, mergers not fulfilling the thresholds under

point 1 may also require a notification pursuant to the

transaction value threshold (Transaktionswert-Schwelle)
of Section 9 para 4 CAif:

m the undertakings concerned achieved, in total, a
turnover of more than EUR 300 million worldwide in
the previous financial year;

m the undertakings concerned achieved, in total, a
turnover of more than EUR 15 million in Austria in
the previous financial year;

m the value of the consideration for the combination
exceeds EUR 200 million; and

m the target undertaking has significant domestic
operations.

The above-mentioned “value of the consideration”
includes all cash payments (including the purchase
price), the transfer of voting rights, securities, as well as
tangible and intangible assets; furthermore, the consid-
eration is dependent on the fulfilment of certain condi-
tions (e.g. those contained in earn-out clauses).

“Significant domestic operations” are regularly assumed

if an undertaking operating exclusively or mainly on the

domestic market is acquired. In addition, the factors for
domestic activity depend on other criteria, such as the
established benchmarks of the concerned industry. In
the digital sector, these can be user figures (“Monthly

Active User”) or the access frequency of a website

(“unique visits”). The undertaking’s activities must be

allocated to the location where the customer is based.

Based on the joint transaction value threshold guide-

lines of the German Federal Cartel Office and the FCA,

published in January 2022, the significance of domestic
activities will often be assumed if the target company
achieves a turnover of more than EUR 1 million in

Austria, provided that the turnover adequately reflects

the market position and the competitive potential of the

target undertaking. However, a domestic market share
of more than 10% on the relevant market also indicates
substantial domestic activity.

Turnover calculation under Section 22 CA
1.  General turnover calculation rules

Section 22 CA determines the following general rules on

calculating turnover of each undertaking involved:

m The total turnover of the undertakings involved
must be considered for the calculation. The rele-
vant turnover is always a net turnover as only this
reflects the real economic weight of the undertaking.
Sales deductions, such as rebates, taxes and duties,
must therefore be deducted. No distinction is made
between product and service turnovers.

m The turnover of the following affiliated companies
(group turnover) must be attributed to the undertak-
ings involved, whereby turnover between affiliated
companies (intra-group turnover) must be excluded:
m Undertakings in which the participating under-

takings are directly or indirectly affiliated
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through a shareholding of at least 25% (direct
and indirect parent companies, subsidiaries and
sister undertakings). However, any further share-
holding subsequent to a mere minority share-
holding only has to be taken into account ifitis a
majority shareholding or a minority shareholding
thatis providing controlling influence.

m Undertakings in which at least half of the
members of the management board or the super-
visory board have the same personal status as the
management board or the supervisory board of
the undertaking involved.

® Undertakings over which the participating
undertaking can directly or indirectly exercise a
controlling influence in any other way (see ques-
tion 2.2 above).

For the geographical attribution of turnover, the place of
the location of the customer at the time of the transac-
tion is decisive. Turnover generated in Austria is there-
fore deemed to be turnover generated with goods or
services for companies or consumers in Austria.

2. Specific calculation rules
For credit institutions and insurance companies, devi-
ating rules concerning the calculation of turnover apply
and specific income items replace turnovers.
For credit institutions, the following income items must
be considered: interest income and similar income,
income from shares, other equity and variable-yield secu-
rities, income from investments and income from shares
in affiliated companies, commission income, net income
from financial transactions and other operating income.
In the case of insurance companies, premium income
takes the place of sales revenue.

2.5 Does merger control apply in the absence of a

substantive overlap?

Merger control also applies to mergers even if the business
activities of the undertakings concerned do not overlap.

2.6 In what circumstances is it likely that transactions

between parties outside your jurisdiction (“foreign-to-

foreign” transactions) would be caught by your merger
control legislation?

“Foreign-to-foreign” transactions are likely caught by
Austrian merger control legislation if two undertakings
concerned generated a domestic turnover of EUR 1 million
each in the previous financial year or the target undertaking
has significant domestic operations (see question 2.4 above).

2.7 Please describe any mechanisms whereby the

operation of the jurisdictional thresholds may be
overridden by other provisions.

The Austrian merger control regime is suspended by the
European merger control legislation if the turnover thresh-
olds of the EUMR are met. In such cases, the merger falls
under the jurisdiction of the EC (“one-stop-shop principle”),
ensuring that mergers with cross-border effects are reviewed
ata European level.

An exception to the “one-stop-shop principle” (“exclu-
sivity principle”) applies to media mergers that are subject to
European merger control. In order to maintain media diver-
sity, such media mergers also have to be notified to the FCA.
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2.8 Where a merger takes place in stages, what
principles are applied in order to identify whether
the various stages constitute a single transaction or a
series of transactions?

Case law on the conditions under which several (successive)
transactions are considered a single concentration is limited.
Austrian courts have clarified that the parties cannot evade
merger control by artificially splitting the proposed acquisi-
tion of a target undertaking into several asset deals. However,
transactions that are closely linked in terms of time and
economic purpose and that have the same economic objective
are generally considered to be a single transaction.

3 Notification and its Impact on the
Transaction Timetable

3.1 Where the jurisdictional thresholds are met, is
notification compulsory and is there a deadline for
notification?

If the relevant thresholds under the CA are met, a notification is
mandatory. The CA does not provide a statutory period in which
the parties must file their notification to the FCA. The notifica-
tion can be submitted either pre- or post-signing, butin any case
in good time prior to the closing of the transaction.

3.2 Please describe any exceptions where, even

though the jurisdictional thresholds are met, clearance
is not required.

Merger control legislation does not apply to (a) intra-group
restructuring measures, or (b) credit and financial institutions
if the institutions acquire shares in an undertaking (i) for the
purpose of sale, (ii) for the purpose of reorganising a distressed
undertaking or securing claims against the undertaking, or (iii)
in the exercise of the equity fund or capital financing business
or by an undertaking whose sole purpose is to acquire interests
in other undertakings and to manage such interests.

3.3 Is the merger authority able to investigate
transactions where the jurisdictional thresholds are not

met? When is this more likely to occur and what are
the implications for the transaction?

The FCA does not investigate transactions ex officio if the rele-
vant thresholds are not met. If a notification is filed even
though it is not required, the FCA will review the notification
and clear the merger within the four-week phase I. Please note
that such mergers cannotbeimplemented within the four-week
reviewing period and filing fees of EUR 6,000,-- are incurred.
Therefore, the undertakings concerned should ensure prior to
the transaction whether a merger is indeed notifiable.

3.4 Where a merger technically requires notification

and clearance, what are the risks of not filing? Are
there any formal sanctions?

If the parties execute a merger even though the official parties
have not (yet) granted clearance, the statutory prohibition
on implementation is violated. As a result, the CC may (i)
declare that the transaction has been implemented in breach
of the standstill obligation, (ii) impose a fine of up to 10% of
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the infringing party/parties’ worldwide group turnover in the
last financial year, and (iii) order measures to terminate the
unlawful implementation of the merger (only if no subsequent
clearance is obtained).

3.5 Is it possible to carve out local completion of a

merger to avoid delaying global completion?

Carve-outs are not explicitly provided under the Austrian
merger control legislation; however, the completion of a
merger in other countries might be possible in cases where
the structure of the merger permits a clear delimitation, so
that the impact of the merger on the Austrian market is not yet
given. Such lack of impact on the Austrian market can also be
achieved by means of so-called “hold-separate” agreements, in
which case the merger in Austria is postponed. The competi-
tion authorities have a very restrictive practice in this regard
and a close coordination with the competition authorities is
therefore strongly recommended.

3.6 At what stage in the transaction timetable can the

notification be filed?

The CA does not include a statutory period in which notifica-
tions must be submitted to the FCA. In general, the notifying
party files the notification without delay after signing the
merger agreement. This stems from the fact that clearance of
the merger is a condition precedence for the implementation
of the transaction and, therefore, a fastinitiation of the merger
proceeding is usually in the interest of all parties concerned.

The parties may also notify the merger even before the rele-
vant agreement has been signed (pre-signing) if atleast a mere
concentration plan (embracing the exact structure and time-
line of the proposed transaction) is reflected in the filing and
the parties thereby prove their sincere intention to complete
the merger in the near future.

Besides, in complex proceedings, a pre-notification of the
merger to the official parties can be considered prior to the
submission of the official merger notification.

3.7 What is the timeframe for scrutiny of the merger
by the merger authority? What are the main stages

in the regulatory process? Can the timeframe be
suspended by the authority?

The CA regulates a merger proceeding of one to two phases:

Phasel

In phase I, the official parties are granted a four-week
reviewing period in order to decide whether the merger shall
be cleared or whether an in-depth investigation before the
CC (phase II) shall be initiated. Upon request of the noti-
fying party, the four-week reviewing period can be extended
to a total of six weeks. Such request may be helpful if the offi-
cial parties need more time for their investigations and there
is still a valid chance that the merger can be cleared in phase
I. If the official parties do not apply for in-depth investiga-
tions, the merger is automatically cleared after the four-week
(or six-week) reviewing period.

If clearance is required earlier, the undertakings concerned
may request a waiver of in-depth investigation. If the merger
does notraise any competition concerns and the undertakings
concerned have comprehensively stated the reasons for the
factual urgency of the implementation of the merger in their
request, the official parties may waive their right to apply for
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an in-depth investigation and grant clearance before the stat-
utory period of phase I has expired. The official parties may
grant such a waiver no sooner than 14-days after the date of the
announcement of the notification on the website of the FCA to
give third parties the opportunity to provide (critical) state-
ments to the merger case. Please note that the parties have no
right to obtain such a waiver from the official parties.

Phase II

Phase II lasts five months after the official parties applied
for an in-depth investigation by the CC. This period can be
extended to six months, which means that merger proceedings
(phase I and phase II) under the CA may take seven-and-a-half
months overall until a decision in the first instance is issued.

3.8 Is there any prohibition on completing the
transaction before clearance is received or any

compulsory waiting period has ended? What are the
risks of completing before clearance is received?
Have penalties been imposed in practice?

The implementation of a merger prior to receiving clearance
constitutes a breach of the statutory prohibition of implemen-
tation. The legislation does not provide an exception for the
implementation of a merger before clearance in individual
casesis granted. Violations of the implementation prohibition
may resultin penalties (see question 3.4 above).

3.9 s a transaction which is completed before
clearance is received deemed to be invalid? If so,

what are the practical consequences? Can validity be
restored by a subsequent clearance decision?

Agreements are invalid as far as they contradict the prohibi-
tion of implementation. However, only rarely will the share
purchase agreement itself contradict the implementation
prohibition. Therefore, the invalidity can at most extend to the
material transfer of the shares in the undertaking concerned
(so-called “closing”). The question of whether validity can be
restored by subsequent filing of the merger notification is also
notregulated but occasionally accepted by the FCA.

3.10 Where notification is required, is there a

prescribed format?

The FCAhaspublished amergernotification form onits website
(https://www.bwb.gv.at/). The form provides guidance in
drafting the notification and specifies all information the
parties must disclose to the merger control authorities and the
documents that must be attached.

3.11 Is there a short form or accelerated procedure

for any types of mergers? Are there any informal ways
in which the clearance timetable can be speeded up?

If no market is affected by the merger, a shortened notification
can be prepared. The FCA considers a market to be affected
if the transaction leads to (i) the creation or strengthening
of a dominant position, (ii) horizontal overlaps resulting in a
combined market share of atleast 15%, or (iii) vertical overlaps
resulting in a combined market share of at least 25%.

There is no informal way to speed up the clearance process.
Upon request of the undertakings concerned, the offi-
cial parties may waive their right to apply for an in-depth
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investigation if the merger does not raise any competition
concerns (see question 3.7).

3.12 Who is responsible for making the notification?

Each undertaking concerned by the transaction can file the
notification to the FCA. A joint notification is permitted, but
not required. In general, the acquiring undertaking prepares
and files the notification.

3.13 Are there any fees in relation to merger control?

The filing fee in phase I amounts to EUR 6,000 (flat).

In phase II, court fees are fixed by the CC on a case-by-
case basis at the end of the proceeding. The ceiling lies at a
maximum of EUR 34,000, depending on the economic impor-
tance of the merger, the complexity of the proceeding and the
factual economic circumstances of the debtor. The CC further
considers to what extent the debtor has given reason for the
official act. Further costs may result from the involvement of
an economic expert (which often exceed the fixed court fee).

3.14 What impact, if any, do rules governing a public

offer for a listed business have on the merger control
clearance process in such cases?

Rules governing a public offer have no impact on the merger
control clearance process. However, specific regulations
under the Austrian Stock Exchange Act 2018 (Bérsegesetz 2018)

may apply.

Are notifications published?

The FCA publishes all merger notifications on its website
(https://www.bwb.gv.at/). The announcement contains:

m  thenames of the merging parties;

a short description of the proposed transaction;

the affected business sector(s);

the date of the submission of the filing; and

the date of the end of phase I.

4  Substantive Assessment of the Merger
and Outcome of the Process

4.1 What is the substantive test against which a

merger will be assessed?

The FCA examines mergers on the basis of two parallel criteria,
namely whether the merger creates or strengthens a dominant
position or otherwise significantly impedes effective competi-
tion (“market dominance test”). The concept of market domi-
nance is essentially based on non-existent or hardly existent
competition or on reaching or exceeding threshold values,
which triggers the legal presumption of a dominant posi-
tion. In practice, the most important threshold is a market
share of 30% in the relevant market. The second test is the
Significant Impediment to Effective Competition Test (“SIEC
test”), which originates from European competition law and
was introduced as an additional test under the latest reform,
the Austrian Cartel and Competition Law Amendment Act
2021 (“KaWeRAG 2021”). The SIEC test focuses more on the
economic approach to a proposed merger, according to which
mergers have to be prohibited below the market dominance
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threshold if a significant impediment to competition is
expected. Both standards of review exist side by side and the
SIEC test has by no means replaced the review of the creation
or strengthening of a dominant position.

4.2 To what extent are efficiency considerations

taken into account?

The FCA takes efficiencies into account to the extent that they
prevent the merger from having an anti-competitive effect.
The parties must state in the notification what the expected
efficiencies are, how the expected efficiencies will be passed
on to consumers, and why the efficiencies cannot be achieved
in any other way than through the proposed merger.

4.3 Are non-competition issues taken into account in

assessing the merger?

The competition authorities shall not prohibit a merger, even
if the requirements for prohibition are met, if the economic
advantages substantially outweigh the disadvantages of the
merger. Economic benefits include growth, innovation and
full employment as key goals of the Austrian economic policy,
as well as an increase in prosperity and improvement in the
citizens’ quality of life through job security, income growth
and fair income distribution.

4.4 What is the scope for the involvement of third

parties (or complainants) in the regulatory scrutiny
process?

Third parties are not parties to the proceedings and do not
have access to the file. However, the FCA may provide third
parties with requests for information (“Rfls”) to verify the
party’s statements in the notification and to obtain more
detailed information about the relevant markets. Such Rfls
are no longer permitted after a request for in-depth investi-
gations has been made by the official parties. Third parties
might be competitors, suppliers, customers, institutions like
the Austrian Economic Chamber or the Chamber of Labour, as
well as regulators such as Energie-Control Austria.

In addition, any entrepreneur whose legal or economic
interests are affected by the concentration may file written
statements (i) in phase I to the official parties within 14 days
from the announcement of the notification, whereby the
submitting person does not have a right to any particular
treatment of the statement, and (ii) in phase II to the CC in
judicial review proceedings.

4.5 What information gathering powers (and

sanctions) does the merger authority enjoy in relation
to the scrutiny of a merger?

The FCA can take various investigative actions, in particular
interviewing parties and witnesses but also sending out Rfls
to undertakings or institutions. The FCA may also involve
experts in the proceedings and request the disclosure of docu-
ments from the parties concerned. If the prohibition of execu-
tion is violated, house searches can also be carried out.

In case the notification contains incorrect or misleading
information, the FCA may impose fines up to a maximum
amount of 1% of the total turnover of the notifying under-
takingin the previous financial year. In addition, daily penalty
payments up to a maximum amount of 5% of the average
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daily turnover achieved in the previous financial year may be
imposed to enforce Rfls or the tolerance of a house search.

4.6 During the regulatory process, what provision

is there for the protection of commercially sensitive
information?

Third parties have no right to access the files kept by the FCA;
however, the FCA may in phase I send copies of the notification
or parts thereof to competitors, suppliers and customers of the
parties concerned for them to comment. For these purposes,
the FCA requests the parties to share a non-confidential
version of the notification that does not contain any business
secrets.

In phase II, business secrets of the parties concerned are
also protected from access by third parties. Third parties may
only be granted access to court files if all parties of the phase II
proceeding consent.

To protect commercially sensitive information and trade
secrets between the parties involved, the submission and
exchange of attorney-confidential versions of the filing and
further statements and papers shared with the authorities, the
CC and the parties involved are highly recommended.

However, governmental agencies and foreign merger control
authorities may also request the competition authorities to
provide administrative assistance. In such cases, they might
obtain access to notification materials.

5 The End of the Process: Remedies,
Appeals and Enforcement

5.1 How does the regulatory process end?

In most merger cases, the regulatory process ends with the
expiration of the four-week (or six-week) phase I reviewing
period. The FCA provides the notifying party two notices (one
from each official party) on the day after the expiration of the
above statutory period.

In rare cases, the regulatory process ends in phase I prior to
the expiration of the above period (i) if the official parties have
waived their right to request an in-depth investigation before
the CC, or (i) if the notifying party withdraws its notification.

If at least one of the official parties has requested an
in-depth investigation and therefore initiated phase II before
the CC, the regulatory process may end with (i) the approval
of the transaction (which can be subject to requirements and/
or restrictions), (ii) the prohibition of the transaction, (iii) the
decision of the CC that the transaction is not subject to noti-
fication, (iv) the withdrawal of the notification by the noti-
fying party, or (v) the withdrawal of the request of the official
parties who initiated phase II.

5.2 Where competition problems are identified, is it

possible to negotiate “remedies” which are acceptable
to the parties?

In case of competition concerns regarding a merger, the offi-
cial parties can negotiate remedies in the form of commit-
ments with the parties concerned in phase I. All parties
can propose such remedies (the official parties but also the
merging parties). These remedies may go beyond the reme-
diesimposed by the CCin phaseII, but have the advantage that
the initiation of a phase II might be avoided. As a result, the
parties concerned may obtain clearance earlier.
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In addition, the CC may impose remedies in its clearance
decision. Such remedies are usually based on suggestions of
an economic expert appointed by the CC in phase II. In the
event of a significant change in circumstances after the CC has
declared its decision, the CC may upon the request of a party
concerned amend or annul the remedies.

5.3 Are there any (formal or informal) policies on

the types of remedies which the authority will accept,
including in relation to vertical mergers?

The CAitself does not contain any provision on which remedies
are preferred by the official parties and the CC. In practice, the
CC distinguishes between (i) requirements, namely (a) mere
behavioural requirements, e.g. location guarantees and supply
obligations, and (b) structural requirements, e.g. sales of busi-
ness units, and (ii) restrictions, i.e. the merely partial clear-
ance of the merger. In the past, the CC has often considered
behavioural requirements sufficient; however, it has recently
focused (also) on structural requirements, particularly in the
case of horizontal mergers. Restrictions have been imposed in
the past, but usually in addition to requirements.

5.4 To what extent have remedies been imposed in
foreign-to-foreign mergers? Are national carve-outs

possible and have these been applied in previous
deals?

Remedies may apply to foreign-to-foreign mergers in the same
manner as in domestic mergers. Taking into account the prin-
ciple of proportionality domestic carve-outs are possible and
have been imposed in the past by the FCA and the CC; most
recently in CC, 13.06.2023, 127 Kt 1, 2/23v, Wienerberger AG/
Terreal Holding S.A.S.

5.5 At what stage in the process can the negotiation

of remedies be commenced? Please describe any
relevant procedural steps and deadlines.

The CA does not provide statutory periods for the commencing
of negotiations of remedies. If a transaction raises serious
competition concerns, a pre-notification of the merger (before
submitting the merger filing to the FCA) might be helpful.
However, irrespective of a pre-notification, in complex cases it
might make sense to contact the competent case handler early
in phase I to discuss possible remedies in order to avoid the
initiation of phase II.

5.6 If a divestment remedy is required, does the
merger authority have a standard approach to the
terms and conditions to be applied to the divestment?

The merger authorities do not have a standard approach to
the terms and conditions to be applied to the divestment.
Remedies must be negotiated in each individual case.

5.7 Can the parties complete the merger before the

remedies have been complied with?

The parties may complete the merger before the remedies have
been complied with. However, the parties must comply with
the agreed remedies and the deadlines set out therein.
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5.8 How are any negotiated remedies enforced?

The CC can impose fines of up to a maximum of 10% of the
worldwide turnover achieved in the previous financial year
on an undertaking that did not comply with the negotiated
remedies. Furthermore, the CC may, at the official parties’
request, take measures to eliminate or mitigate the effects of
the merger.

5.9 Will a clearance decision cover ancillary

restrictions?

A clearance decision also covers all the ancillary restrictions
that are directly related to and necessary for the merger,
without the authorities having to examine them on a case-
by-case basis. In principle, ancillary restrictions must be
reviewed by the undertakings concerned themselves. The
Austrian merger authorities are not obligated to review and
approve ancillary restrictions on an individual basis.

5.10 Can a decision on merger clearance be

appealed?

Each official party and the notifying undertakings can appeal
aclearance decision of the CC. The appealis heard by the HCC.

5.11 What is the time limit for any appeal?

The parties may appeal against the decision of the CC to the
HCC within four weeks of its receipt. The other parties have
the right to respond to the appeal within an additional four
weeks. After receipt of the files, the HCC must decide on the
appeal within two months.

5.12 Is there a time limit for enforcement of merger

control legislation?

The time limit for imposing a fine is five years after termina-
tion of the infringement. However, this time period shall be
interrupted as soon as atleast one undertaking involved in the
infringement is notified of an act of the FCA aimed at inves-
tigating the infringement. With each interruption, the time
limit shall start once again. It shall expire in any case 10 years
after the termination of the infringement. The duration of
proceedings before a court shall not be included in this period.

6 Miscellaneous

6.1 To what extent does the merger authority in your

jurisdiction liaise with those in other jurisdictions?

The FCA has an ongoing and close cooperation with other
merger authorities within the European Competition Network
(“ECN”). There is an especially close cooperation between
the Austrian and the German competition authorities, who
published a merger control guidance on the transaction value
threshold in Austria and Germany together. Additionally, the
FCA is part of multiple Europe-wide working groups, such as
the ECN Digital Markets Working Group or the ECN Merger
Working Group.

There are also several international forums for the discus-
sion of competition policy issues that the FCA is part of:
the United Nations Conference on Trade and Development
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(“UNCTAD”); the Organisation for Economic Cooperation and
Development (“OECD”); and the International Competition
Network (“ICN”).

6.2 What is the recent enforcement record of the

merger control regime in your jurisdiction?

Facts about merger control enforcement in Austria in 2023:
B 294 mergers were notified;
B 290 mergers were completed in phase I:
m 288 mergers were cleared without remedies;
B two mergers were cleared subject to remedies; and
m in three merger cases, the review period was
extended to a total of six weeks; and
m  four mergers entered phase II (none of these proceedings
were completed in 2023).
Please be informed that a phase Il is generally only initiated
for a small number of notifications, a prohibition remains the
exception.

6.3 Are there any proposals for reform of the merger

control regime in your jurisdiction?

Currently, there are no proposals for any reforms of the merger
control regime. In 2021, the Austrian legislator reformed the
Austrian competition and cartel law with the KaWeRAG 2021,
implementing the EU Directive (EU) 2019/12 (“ECN+Directive”)
and amending the Cartel and Competition Act.

6.4 Please identify the date as at which your answers

are up to date.

The answers are up to date as at October 2024.

7 Is Merger Control Fit for Digital
Services & Products?

7.1 In your view, are the current merger control tools

suitable for dealing with digital mergers?

Digital markets differ from traditional markets. Merger
control rules that are based on turnover often do not provide
sufficient protection, as digital companies can achieve strong
market positions without high turnover, for example through
network effects and large numbers of users. To close this
gap, Austria introduced a transaction value threshold in 2017,
which must be taken into account in addition to the turnover
thresholds. Furthermore, market definition in the digital
sphere is complex because traditional tools, such as the hypo-
thetical monopolist test (SSNIP test— “Small but Significant and
Non-transitory Increase in Price”) are not always applicable to
zero-price services or platform-based business models (due to
the lack of prices to be increased). Alternatively, the SSNDQ
test (“Small but Significant Non-transitory Decrease in Quality”)
or the SSNIC test (“Small but Significant Non-transitory Increase
in Cost”) may be used. While the SSNDQ test analyses quality
changes, the SSNIC test analyses cost changes. Furthermore,
Austria introduced the SIEC test in 2022, which pays more
attention to competitive effects. This is particularly relevant
in digital markets, where precise market definitions are often
complex (see question 4.1 above).

Digital markets also require adapted or new “theories
of harm” regarding possible competitive harm caused by
mergers. A distinction is made between (i) horizontal theories
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of harm, (ii) vertical theories of harm, and (iii) data conglom-
erate theories of harm. The reason for the lack of applicability
on digital mergers are, e.g. network effects, zero-price services
and data-based business models mean that traditional theo-
ries of harm do not always apply and innovation and quality
losses are potentially greater dangers than price increases.

As a result, however, there is a need to expand and adapt
existing merger control instruments to take account of the
dynamic and data-driven nature of digital markets.

7.2 Have there been any changes to law, process or
guidance in relation to digital mergers (or are any such

changes being proposed or considered)?

In the KaWeRAG 2021, the following changes were made with

regard to digital mergers:

m  theimplementation of the SIEC test as an additional test
(see question 4.1 above);

m  the typical market dominance criteria relevant to the
platform economy were added to the definition of market
dominance, namely intermediation power, access to
competitively relevant data and the benefits derived
from network effects;

m  for intermediaries active in multi-sided digital markets,
not only the maintenance but also the reliance on the
establishment of business relationships in the face of
otherwise threatening serious economic disadvantages
fulfils the criteria of relative market dominance; and

m  aspecial declaratory proceeding was introduced to enable
the official parties and the regulators to determine the
dominant position of an undertaking operating on a multi-
sided digital marketin the event of a justified interest.

In addition, the EC’s Market Definition Notice 2024,

C/2024/1645, provides guidance in defining digital markets.

7.3 In your view, have any cases highlighted the
difficulties of dealing with digital mergers? How has

the merger authority dealt with such difficulties?

The mergers between Meta Platforms, Inc. (formerly Facebook,
Inc., “Meta”) and GIPHY, Inc. (“GIPHY”, CC, 22.07.2021, 28 Kt
6/21y — Facebook (Meta)/Giphy) and Salesforce and Tableau
(CC, 22.04.2021, 27 Kt 9/21g — Salesforce/Tableau) demonstrate
the difficulties of dealing with digital mergers. Undertakings
active on digital markets are mostly operating globally and
often have a dominant position on the relevant market.

Withregard to Meta/GIPHY, Metahasvery highmarketshares
and benefits from relatively high barriers to market entry. This
is one of the rare cases where the FCA referred the merger to
the CC for a phase II in-depth investigation due to competi-
tion concerns. In its decision, the CC cleared the merger but
imposed the following remedies: (i) the non-discriminatory
access to GIPHY’s services for a period of five years; and (ii)
the establishment of an additional GIF provider for a period of
seven years. An independent regulatory trustee will monitor
them. Both the FCA and the FCP appealed against this decision
because they considered the conditions insufficient. The HCC
did not uphold these appeals. The merger was therefore imple-
mented in Austria with the above-mentioned remedies.

In Salesforce/Tableau, the CC stated that a significant share of
amarket or segment could create significant domestic activity.
As the merger was not notified, a fine was imposed. The target
undertaking had sufficient domestic effect (a market share of
5-10% in the software segment for modern business intelli-
gence platforms) and thus met the transaction value threshold
introduced by the KaWeRAG 2017 (see question 4.1 above).
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of Constitutional and Administrative Law.
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